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BIODIVERSITY CONSERVATION BILL 2015 
Committee 

Resumed from an earlier stage of the sitting. The Deputy Chair of Committees (Hon Brian Ellis) in the chair; 
Hon Donna Faragher (Minister for Planning) in charge of the bill. 

Clause 54: Listing of critical habitat — 
Committee was interrupted after the clause had been partly considered. 

Hon DONNA FARAGHER: Perhaps I can answer the question by referring to some clauses that we will get to 
in due course. As I understand, critical habitat will normally be identified through the recovery plan process, 
which is dealt with in clauses 82, 85 and 86. There may be a few others as well. Essentially, clause 82 identifies 
the content. Clause 82(3) states, in part that, in particular, a recovery plan must — 

(d) identify any habitat that is critical habitat, — 

This links back to the clause we are currently considering — 

or that may be eligible for listing as critical habitat, for a threatened species or threatened 
ecological community to which the plan relates and actions to protect that habitat; … 

Clauses 83, 84 and 85 apply most specifically to public consultation. It will be seen that clauses 83 and 84 deal 
with the preparation of the draft plan. Clause 84 relates to consultation on the draft plan, and clause 85 requires 
the CEO to publish a notice in the Government Gazette and on the department’s website. Clause 86 refers to 
public submissions. It reads — 

Submissions in respect of a draft plan may be made by any person within a period determined by the 
CEO that is not less than 60 days after the day on which the notice referred to in section 85(1) is 
published in the Gazette. 

As I have noted, there is reference in clause 82(3)(d) to the identification of any habitat that is critical habitat. 
That obviously then informs back to clause 54 and beyond that critical habitat is normally identified through the 
recovery plans. 

Hon ADELE FARINA: So there is a public process for recovery plans, but not one for the actual listing of 
a critical habitat. In any event, moving on, what role does the Minister for Fisheries have in the listing of aquatic 
critical habitat? 

Hon DONNA FARAGHER: He or she has to give concurrence and, as I understand, the reason is that he or she 
may be undertaking their own actions under the Fish Resources Management Act. 

Hon ADELE FARINA: Does the Minister for Fisheries have the power of veto over this process in relation to 
the listing of aquatic critical habitat? 

Hon DONNA FARAGHER: I suppose the fact is if they do not concur, it does not happen. 

Hon LYNN MacLAREN: I want to ask about critical habitat. The minister told us there is no concept under the 
current Wildlife Conservation Act that identifies critical habitat. I want to know whether critical habitat can be 
listed and identified on private land. 

Hon DONNA FARAGHER: Yes. 

Clause put and passed. 

Clause 55 put and passed. 
Clause 56: Consultation — 
Hon STEPHEN DAWSON: Clause 56 requires the CEO to undertake consultation before listing, amending 
a listing or repealing the listing of critical habitat. A number of things are stated at subclauses (1) and (2). 
It states — 

Clause 56(2)(a) provides that the notice must include sufficient information to enable the location and 
extent of the habitat to be identified. This is in most cases envisaged to be by inclusion of a map 
identifying the proposed critical habitat area. 

Why does it say “in most cases”? Why is it not always the case that a map is included to identify the proposed 
critical habitat area? 

Hon DONNA FARAGHER: Consultation involves a two-step process. The honourable member might have 
been out on urgent parliamentary business when I raised this particular matter. It is intended that the final map 
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would be attached to the order and it will be outlined in the ministerial guidelines that that will be the case. Prior 
to that, which was the member’s question, it may not be, because at that point it is likely there would be 
consultation with the landowner about boundaries and a range of other matters. Those sorts of things are all part 
of the consultation. The listing will be attached to the order when it is finalised. 

Hon STEPHEN DAWSON: I should have made it clear, minister, that I was reading from the explanatory 
memorandum. 

Hon Donna Faragher: I worked that out. 

Hon STEPHEN DAWSON: Thank you. I am glad you did. Looking at the bill, clause 56(2) does not mention 
a map whatsoever. I am wondering why there is a discrepancy.  

Hon DONNA FARAGHER: I suppose it is because subclause (2)(a) contains sufficient information to enable 
the location to be identified, and that may include a map. 

Clause put and passed. 

Clauses 57 to 63 put and passed. 
Clause 64: Habitat conservation notice binding on successive owners and occupiers — 
Hon LYNN MacLAREN: This clause seems to be very extensive, with many powers. This clause provides for 
a habitat conservation notice that is binding on successive owners and occupiers. It states — 

If a certificate of title or other record in respect of land contains an endorsement or notation relating to 
a notification lodged under section 63(1), the habitat conservation notice to which the notification 
relates, as amended from time to time under section 61(1), binds each successive owner or occupier of 
the land. 

Can the minister explain how that works? Is it a covenant on the title of that land, or how is that implemented? 

Hon DONNA FARAGHER: It is actually a notice that the department issues that outlines the protection of that 
habitat, subject to that notice. With regard to this clause, it means that successive owners would have to abide by 
that notice. 

Hon MARTIN PRITCHARD: How would a future owner be aware of that notice? 

Hon DONNA FARAGHER: The notification will be identified on the title. 

Hon MARTIN PRITCHARD: Is that similar to a lien, which is notified on the title, so that when a person 
purchases the land, it is on the title? 

Hon Donna Faragher: Yes. 

Clause put and passed. 

Progress reported and leave granted to sit again, pursuant to standing orders. 
House adjourned at 5.20 pm 

__________ 
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